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Technological developments in the communications media have
produced difficult problems in construing the scope of licenses that
by their terms are limited to a particular medium. These ”new-use”

issues have long vexed the courts...

The advent of television produced a myriad of such problems,
including the question of whether a grant of motion picture rights
includes the right to exhibit a motion picture on television, whether
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a synchronization license to record a song on a motion picture
sound track permits the use of such sound track on television,...
Comparable problems may arise in other media,

The absence of uniformity of result in the cases is, to some extent,
to be expected because the problem presented in determining the
scope of rights granted under a license is said to turn on the »intent”
of the parties as reflected in the particular instrument in issue. ...
The real problem in the search for the parties’ ”intent” as to the
scope of a grant is not in resolving ambiguities so as to lay bare the
true intention of the parties.

Most often in fact there is no such single intent. Either each party
had a different intent with respect to the disputed issue of scope, or
more likely, there simply was no intent at all at the time of
execution with respect to this issue insofar as it relates to whether
the grant includes a new use developed at a later time. The very fact
that we are most often dealing with a later developed technological
process (even if it were known in some form at the time of
execution) suggests that the parties’ ambiguous phraseology masks
an absence of intent rather than a hidden intent that the court simply

must »find.”

In this state of affairs, there appear to be, broadly speaking,
two possible approaches to the construction of such
instruments. It may be held that a license of rights in a given
medium (e.g., “motion picture rights”’) includes only such uses
as fall within the unambiguous core meaning of the term (e.g.,
exhibition of motion picture film in motion picture theaters)
and exclude any uses that lie within the ambiguous penumbra
(e.g., exhibition of motion picture film on television or on
videocassettes). Thus, any rights not expressly (in this case
meaning unambiguously) granted are reserved.

The other alternative, and the one that it is believed is to be

preferred, is to hold that the licensee may properly pursue any

uses that may reasonably be said to fall within the medium as

described in the license. This would include uses within the

ambiguous penumbra because if whether or not a given use
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falls within the description of the medium is ambiguous, it
must, by definition, mean that it is within the medium in a
reasonable sense (albeit this is not the only reasonable sense).
»In other words, the question before the court is not whether
he [the licensee] gave the words the right meaning, but whether
or not the words authorized the meaning he gives them.”
[emphasizes added]
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739 VY MY TIA - NPMP NY 9D — NN NN PT> IR NYP D I PX NT Y7 DY
9295

92 XYY NNAY NYP 1D NTY 1 DY NIN NNP ORD.DINIPNY NONYN NININ 1D 7N
11NN MDD M INN KO NYTN NN T INPNI vIinowd

NNOVN NP .NDMWYN 11PYW MIO0N DY DNYP NPDINI NYNNR NYNAY 5PN ROW NINNIN
N2 T 1729 DN IPMIDIONND DNDN NINNND NN OIPRY INPI NI NNHN
H57Y NN VI TNIY DX .INPY AN DI DY NI NN XYY DIDNY TNXN NN TIOND
H0ONM’A AT ON 12V ,/RAN 2915917 NN NT ON 123 ,59985 NN NNINNN FINY NN
NVIVON NONN ,0IVUN ,ONMN NIYN NN NN ,NYP HY DININMIND NT ON 2D gV
0021 95,199, NHINRNN HY 0500 1198 HY D507, N8N NN OINNNY 79N TrISY
NN D 9INY 0V NININ NN DINNNY N9 SINY N1 DY 9371 72%2Y %3°2 059NN HY
IMNR PN NI A8 NION IIN L9399 BIDNN NN YA NI ,NINNR I8 XY NaYY

(32.9 205 "y) "nvvony

NMDIN P2 DPIN N MUYNND PN TYYND 3991 NIND NYP DY WYNny mv oMpN
TNYL DDYN KD DINPN NYYND NIDN .NINYN )PY DIDN 120 DINPN DY NPIDINN
DN M0 MIOT NIANY NYVIY D33 XN ,NNHYIY PRNYI NPIDM NMDT NI9NY
NINYOY TN .(32.W 124 ; 3. 113;23.w 103 /HY2 110N '2) NITY) NINN 1T NIDIND 150N
TN ,URIND DPTIND YR .TPIDMNN MIIN DY NI9N NYSINND DNIAY D>NI2 DMIPN DIV

63 T 35

.48

.49



o OB W N -

15
16
17
18
19

20

21
22

23

24
25
26
27

28
29

30

17792 HVUP NIV 73 /NNY 92997 47108-09-17 N9

DNIYN NDAPN DY INYO DMPN RRY OIPTIN OITNVY AN BN D’bpﬂ) DO2)N IYUND
YWPN NN INav Potter Stewart INPIINNN ]1’5)%7 VAYNN N2 VLAY DY DO PIITH
I shall not today attempt further to define the # : NN ©YINA NYP MANNIY NITHINA
kinds of material I understand to be embraced within that shorthand description; and
"perhaps I could never succeed in intelligibly doing so. But I know it when I see it...

(Jacobellis v. Ohio, 378 U.S. 184 , 197 (1964))

NNYPN 291 MOMINN2 N 1Y DY NYINYN NN NNNA PINDNY 1NN KOV NWWIN
TIVN NN MNTI OV PNMIYHYNI DTN ,NDNYN NNPYIIIY MPXIT PTN VINOIY DIWIVD
0N NV ,DNNIND D) MNIPN 2T ,0NNY NNYPNN 9D M)PN 2T .IVN MDYd
.DYaPN DNV DNYHNNN INND TIN IRXINDY , M YINOWN NNNINY 92 MDD
NYNA TSN NN YIND NDNWYN PYI MIO0N DY DIPYIN P2 INY NN NHNRD YHInD v
YT VXN HAD DN DY MIDMN DM DY NNYD TNXN 2D ,02I8PN DY NVI 1NND)
NDY (ex ante) YN MNNN DTN NINNX DI PNHRN DY MINT DY 91 i) N »vnb

(I know it when I see it) Tay>72 P

99N Y NP HY NPDLPMNON PMVINDA T PRY TI2 NN NININ PHORD DOIN
DT MNNY ONNN2 TN NIDIIN MDA NYNIN .TYD I NNPNY Y TD MIDIND MDY
52488-09- (XN Y1INN) XN PNNIIN NVNYN 72D ,PNI2N HYW MNAIN INI) NPDVPMIIN
(P70 PSS 33-30 MXPDA 2020 ; DMNNNI DONY) 1999D 979 73 PP =990 74 14

:PIND 50 PYO MNXNN NN PIND W DY Py

901 M N9 .50

991,985 SY HYI01IN MHTA NYNDN NI NY NIV (N)
JIMND MATH NN

‘oe

NP2 ANWD NMOYY L(X) JOP PYD MNID X DY (2)
1990 NNNN NPN (2)46 oY NNNND NIDINN M NYNIN
S9N MDA N30 AN HMYEN BN ,NIININD MIN HY

228 9o¥0 MNINY ORNNA NNYYI NSIYON BN 0 — 1993 12D

SINYN 122 ,AUNNNY VAYND N2 INYA,(2) 1P Y0 1Y ()
:NYNa

5 NDIYON NHWYYI NYIN DNYAY NN PN (1)
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5992 Y2Yp1n (4)

81D NNMIY NPNDN NNIYY NOIWDN NMWUYL TNEN (5)
[N NWXYTNN] N3N INSIND

YN — VOVYNN-INAY NIYANRN ,099P5W YW 1T NN NIMIYA7 DT TN TN PINY 29
9 P2 JIND — DYIEPN M HY PN TOINN HY 1IPY TUND NYI 101 DIYPY
Y AYIINI NY Y HY TI¥N 1925, NI -IRT NPIN MT 1239 HY ¥2IN 9UN ,NOYIND
029501 0N OX D) ,02IUN DIWINIY 223D NY2IN YD HHIWD 1939 HY AN TUN 1908

(65 70y ,)7) 72299 IN

AT9ON) 470 1y, 7IND,)9) DWND IND) TPNTPRD MNAD NP2 NNNN) NT 1NN DY
291 M0 MNI NNYT NNM ,INNA NYION NN DY MINI YIT DY NIN PRY WO)
NMOPNINNINNA PTN NN DY IDY NN PITN (472 'nya ,0Vv)

NNPNA DY NIIPN DIPR DY INDN PND NIV PNPIDT NN AN INPY DTN NY0D
2P PANIN—INNY DY HAPN NTIY XY DY NPIDINN NI NYIAN NPDVPMIINHY
91952 ,PIVN NN MPTONN NPDLPMIND DTN NMNNX NN — YVNIN PNYI INNY DY
ANNY D) INTIYA DI WINIY $131IY INIT XN BN MNON PINY 993 .PIN NNIND
9955 MOT P NINN D NN ANHINN NN DTN N OMIEPN M NN 2yNVY
D912 NMDTN NN MYNWYN NN 1IN IPYN T IRNIN (360 /DY NIN) "MYNRYnN

AN VYN P TOND NN, DMPR DY NNDN

NNX WY N0 NN DI YINN DI ,5UND T .PINA YN Y W 1Y NDWNIPD
DNNNA ,INYD P2 ,NIN) NDIWIN MPIADY 0 L,(PIND (2)46 PYD) NIYND MY N
DOXNI2Y DMIO0NNN TNDY 1N NYA HIPNN DY M .(PIND (4)()50 GyO) Nya S21Ipnd
NIV OIN (PIND (1)46 YD) DN NN NN MIYLD TWRY . NTVYN 291 PAD OMPR P2
MNIN NPNAD (T2OR) 71 MRPOL IPNY INI) TYNHINA NNIPY 29D) PINID DXNNA NN

2921Pn12 D) AWNNNY 1NN
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TINON HAPY YTD DMPRY NNYPNN 91 PAY NPHIND DIONOT NIDIWN NN NPYN MOTINN
91) DIVIYY MPYA VIO TUND .7PNDN DY MDNN NPDVPMOIRD NTNN MNN D
NP2 NPIN TINPITIN INNND I2TN ,NIMNIWN NNPYIIT IMND DRNNA NXIN NNVYPNN
MNNY DINYTIND DINPN INNI NOY ; 1PIYN M0 MDD MDD NINN NOYW oY

PIDIMN MDA NP9 DOIAN 1Y 1AYVNNVY ,NPDVPMIIN DTN MNN NN

MDA NP9 9272 MYV NITNY NVONIN NAIY MPN RO PR TN NPIN MMSPITIINI IYTNH
TAVIOVIPNPN PTPN TN ,IMNI NXIN PNR>TPA NN DWW DN DY ,OWNY D .10MN
MO NYN DDA TN YO PrTY ,DTPY N NINY NPYOND JN1NA 0) MIYNS 19INA
S5Y NTNRN NMNRY DNNNA JN2XN ITY DD ¥ DINMN NINY YN Y53 ,9011 .10mN
NY TN DMINT MDNINNY PPN NP DD DY NNMINNN .ININ MOMINNN

.N15M2

.Y VNI DDA NIND DITINN PAY MPIDNNT NN PINID ON
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NYP HY 09NN DIDIVIIN DITPY WA WINIYW NI 11720T NIYLVN

YOY 1D2INY PYNY NYY N2 YN TIDY DY 1NN NYYIY PN DY PO 71291 N
PRIYN) DMINI) NNNA PHRND NI .M IMYLY SNNYIND .NYP NPXANY NIYTPS DD
NYNY TONNI NI 0INMY DIWIIN THND .OND DOV 10NNV ;NI NPV 291
NN NN L7020 PYN MMV NN QON T ,DXTYN IIVT TED 9290 A0 THY MNINN
210 .(29.¥ 74 nYy) ANPNRN DY NPNYN MIAPYI INNY 00T MNN DR NN ANPNN

ANPXD NPT PAY PINYN IWPA NN I1DT ONONN

POINY PYN MNNY STID? 1PIND NYNX DI YIS PIITPN DY NIIYN T¥ 10N 7129°% N
2127 PYN DR YYD D5 .010M NNNY N N2V, NYTN NNPN DY NNTIIN NINONA XN
NONN NONY NNTIPN NNPND NYTN NP NNIRD PYINX 1210 NNOY I1DIT2 MNTIND
T2 NNT D) ,PYN NNND TINDA T30 OOV YOP TNN MM .(VIIND MDY 71 NPOI)

MDY YN YT-DY FTNNY NN DY I8N 12100 NIRNND

YINY DNNYY DIWIN N9V NNY YHYAY YINIWN NTAND DN DY PHN 11T N
oY 25019 I8 970 IMNN YIY MY DIPYNAN DAY 28N DINNN ,MNININD MAINY
NPOY) MY 20NN 2792 DONINY 191 NN I8N HY NN LYNIN NNPNYNH .ONYN
YPYI NI MD) NN RN XD ,YA0N INX TIND TIND XINY 200 XN .(DMYD0D 15
DYDY NP WY DY DDOWN KD NI .MM NANN INK NN DXAPWN DY NIANND
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65 NPD) 1NN NI YIDY NYMIY NOINY IDIN DY 12IYY NX 1PNNNA INON Y2IND
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ND ,N1% 129993 P9 PIDY 2N INHIY” DNYI 1DAPNNIY D90 NOXNNDY PT IO D Hnnd
PN, APTAM NPT 79N DN ,TII8VY 190 DIVYI NNMNTHN DY NN DINMIIEN NI ,ANN
MINA XNNAYN DY VPV NTARY IN ,NUNN NN TINDY TIINY 275 NINN T J1NOPY 911 Y

(DY) 70 aYa 099810 9NN NIAN IN ,IND

PPTINY W T N2 PR MNTINNI NI2ANN YD DY TN ,1295% 99 DY NYYOPI0N INTIY NN
NN MY YN TN MNK DY DY INDAY,PINY DONNNA NPDOPMAIND 70N NININY
995N

(2)50 PYON IV (2)46 PYDN NIPWI NNND .NITIN MDRY NV NIV I8N PN
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2V 29 1OV 7981 HY 19V IN 179293 $1)9Y 9797 yanId DIONPHN DIUYNIN
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NYIYS NHYYI 3 NDINY INRY O) .7¥Da MY Y9 0902 NODN NIIUN NaY)
1995 995 1} NP0 YW 3 VAYNN %2 NN VITVYY INNRDY , NN MNYYI NYNIY
/122391 M2YDI2 N0 NNMN NDIYEN 3 ¥OWUH NN Y8aM Y915 ,1NYa IN 1293

(471 71y NI L)) 799N 9211 9D NYIAPN NN WIND 753)

N2WI YT NOW NPINDHN MIVN DTPNN NV 7ONIN” NPT 1Y 1 WIV YIINND
(NPNIAN SY NYRIN ADWN) NN YN

YINOY 23 9993 19IND MY TWON BN POD NNPTY” ¥ YNAN TMYNN PO MY Py
NINT DY .525759) Y193 NIN N,HTPE2 N1 WINIY TUNI ,N0IPN NIV NN 11910995 199853
HY ATRPNY 181N Y 111292 395 I11MIDISY 199853 WINSY DAY D171 NAY DIVUY
(361-360 /Y2 P NAR) M9NY 79PN 53 PHAY DYPM NP5 NT AIWN KYWINA % ANIY LAY

D Y5, NPNOY MNIN,NPIN NPY NN .ANY NPNY NN IMININ NYINY NI MIN
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8PN DY NIDINN NI NYNON DWW YT 1YY L (VTN PIYTPA 1) 1IN DA

.PINY (2)46 PYD 1202

DTMNIINT DYV XMIND DYV N INYIND

NN DYV INDNN DIDIDN DINT P2 ONYN NN GPYD YT NPINA WY, NH2MNN 1NN
NNAN NN DINH NN BIDI9N DINH” DMIPN DYLN NPNNNN PNON 1) NINNY 19D
NIN ON NINYA VIINNY 11259 NAY 29N 1PNV DIVN IPP¥a ,MINN MY YINIUnN
(NPNNNY 13 NPOY) 7Y NNIHY BN MY IN XN 0IDIT TN INVYIY 199919
DINPD OMINDNN DDINN DY 1297 NN XINND Y0aWNN H9I1 DY N IMNN JIPPY NON
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NPINM,NPY PINDN NDW YT NDIY 127N, 1ISY ININ OTPY YT IN PNIMION NN
NONOY MDD .NPY PINDNI NIV T NYIY NNIDIF NPPVY IRTY .NNDNM DY NI
.PIND (2)46 PYD DV 121N DY INNN NIV 19IND NP DWW 555D 9D W

P N PYTY OINY N9 YT NDIY AYNDNY NION 1D >TD I PX ,NNT DY TN
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NPMINPN DTN NNXY T2IPN 19INT WY 1NV PN TPA PWN 2IDPW SNONN NIPNI
, DY HY DYMYNYN DINXPA — NITHINT — DI NYNOY DMNDITP .NDMY NY N0
NOYTPN D DTN .OTPD PINYN PNTRN DYV 7101010 IR MPIAYHT NN NYITN)
NAODNY INNONIA NPT HY NDPVUN NN NINN XD NTOUN NN HY DMINDN DI DTPN

DUIMNMTIN NPYI NNNNN NPDVPIMIND DTN NMNNI DTN

VINPH YIND 92N NN NN TNINPN NN 1IYN M0 NYY) NN DY TN
The 7 T5P>01N MINNN DY SNMNNN DNIND WNIWY 07 TN — NNYNIN NNYIN
INPPN NN MNY NDID NI VI I .NPXOY N2 NN TINHD DY PYANDVN .7 Voice
TY2OYN NONIMYL(13.9 129 70Y) 792997 INYIN IRPINNA NN NP9¥ 2N/ YD NPNNI DTN

N N9V
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VTN N2INOY
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MY NMPIOINND DXWOP NTYW HY VPN 12 DI PNI>TPN DY DD DXPONA DN NNIN
YOP AN N DY PINY (MY 1Y DY) MYTN,NDD NI ,NITN XIN 1N NYP P LY
NITHN IND DI OVOUN ITY HY NNNON GV IVORND ,PYT MDIN DY 1T NN0INN DPON
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¥ YIND DY INIYL MM NINY NIADY NINKR ONMIPR OHY 19N DOV 121TN .WINN
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