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“To establish a likelihood of confusion, a plaintiff must prove that the
defendant’s use of the plaintiff’s trademark is ‘likely to confuse an ‘ordinary
consumer’ as to the source or sponsorship of the goods...plaintiff argues that
defendant’s use of its trademark causes “initial interest” confusion. In the
Internet context, this term describes the distraction or diversion of a potential
customer from the Web site he was initially seeking to another site, based on
the user’s belief that the second site is associated with one he originally sought.
Inherent with this concept is the risk that the user will be satisfied with the
second site or sufficiently distracted that he will not arrive at or return to the
site for which he was originally searching. The risk of losing customers who
are initially confused is lessened on the Internet as compared, for example, to

when a billboard employs initial interest confusion to entice a customer down
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the wrong road because a customer can retrace his steps almost instantaneously
online...Despite the many flaws in its design, the survey’s results were
sufficient to establish a likelihood of confusion regarding those Sponsored
Links in which the trademark GEICO appears either in the heading or text of
the ad.”

(Casel:04-cv-00507-LMB-TCB Government Employees Insurance

Company v. Google, INC
(27 1 ©2>WNN NIYNY > NADI NI, DIPN NXIN ITYNI)

MINN) INDN 2P0 NI9N2 VTN ORP>INNN Lanham pin 2520 20) 7)1 )10
TIAON 992 NYY TN ONYAN MINDN PRIYY IWRA ¥WPNY 1N NN MNoA
AN PR NIV NIPNA .PIPNT DTN NIND - DY VAVHNN N2 NTIY MY NYIPN
NMDIY NYTI NN N TOWN .1 NWNN DY NYIPN NYTIND INDNN MINDD NOIN DD
DMV NYTIND NN .1 NWNN INNRD DIND TN WHNT DX NNIVH HVIN IO
M OW DMIYIN NNND PHYI DVYN NMPON TN DOV 19N TUN DPYOT NNNTID PP
,IMIDYON NYTIN P DY DMHYIN NNNA (...DIPNIA IN) NYINN P20 NNV NIY NNY
7250 IN 21D INNN NN D 99ID N XD /N DY NNNN NAIPA NMDN XN OX D)
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Brookfield v West Coast 174F3d y»ya p1n P09 O INWA 12 Non Mvpann
VITVN GT DY TIP AN NINY YN MYNNINI DIDID D ¥ap) ov .1036, 22 April 1999
70-68 D202 MNIIY NPIDY MYPIANT NN X)) .TINN N2 MIND NN
"MovieBuff* qy1xn Sy »non >0 nnwa Brookfield nyann .(nnonan nxnnd
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»95 initial interest confusion wWHNY DI O wwn NYY . www.moviebuff.com
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DYNYPY MYTIN NIXPN NN NOND INDN PIDI WIDOW D (2006 XIDI) NNINKD
YAPY T9Y .INDNN YD NN DIVH 12 PR ONPHN AN DY MINNHD MHaN Hv
NNPII SN2 DY, OIMNNN ONYIPN MIND DN INXI MYNIN IROYND wpna
GPINY INND ,093) DINNNI DX ) NINN MIYLI VYAV 1NN NN YN DINN

29 ,N9IN XINY I¥INI VIVHN

“ Here, in the search engines context, the defendants do not “place” the
ZOCOR marks on any goods or containers or displays or associated
documents, nor do they use them in any way to indicate source or sponsorship.
Rather the ZOCOR mark is “used” only in the sense that the computer user’s
search of the keyword “ZOCOR” will trigger the display of sponsored links to
defendant’s websites. This internal use of the mark “ZOCOR” as a keyword to
trigger the display of sponsored links is not use of the mark in a trademark

sense...a company’s internal utilization of a trademark in a way that does not
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communicate it to the public is analogous to an individual’s private thoughts
about a trademark” (Merck &Co.’ Inc and MSD Technology, L.P. v. Mediplan

Health Consulting Inc
.2-1 ©D2OWUNN NANNY T NOD) .
DMINN DMNX DN NYTIIN N2 INDHNN P20 WIDWN G DY NNWUYI 1T NYIP 0D WYY

10 0y O XY ZOCOR pwn NX NXVNIN NMHIND DX D) DY T8 7Y 10N
. DN MINN T HIINDN

MV OND UTIND 90N DY NYaANN NX NNT AWNX Dy5T PIN PO MIN Yo nvYpaa
: NN

“This internal use of the Keyword “ZOCOR” is not use of the mark in the
trademark sense, rather this use is more akin to the product placement
marketing strategy employed in retail stores, where for example, a drug store
places its generic products alongside similar national brand products to
capitalize on the latter’s name recognition. The sponsored link marketing

strategy is the electronic equivalent of product placement in retail stores”

.21 D2WNN NAIVNY 4 NIDI NN

DY IUN DTN M9 NN PNAND PIN M) DY LVIVYNN M2 NN DN D272
17192) NINP NP 79 DY DNV PN 22)D DMNON
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M>0I2 NYL JND MDYN I NNR XD G MNPMPNN NN VI INYI KD MYPIANND
212715 DM DX2VWNN D TIT DIV NN ND .LOYNI KDY IV NMOYY MY 1IN
YNV DY NIAM TINN NMIN NIND MYPIANN DY INDNN DNODA OONNN IMNIN
DY NNYP INDIN RO MYPIANN .NDY xNMNN OW DY NNX 95, MINNND MNYIN
NINN 1 NDWNN NNYYY IMNN YYD 1271 SNIPON YA .3 NdWNRN DYy MDD
TH1N DMPOY DIODNA NPY DIVPNNN DVIYY WIdw Google W NNPINK NONY
MITAYN NNRD APY TN ,TPND DTN DOWUON IN DINN YYD DOVIWY WIDOIUM
TV YD ANYONY ONIRNA ND DNKY INDNN DD DY TWPA DXDVNN OT DY NINY
MYPIANRN SY MDY 9272 POD 1MNYNNY DIVH )1 NIXINNY 1 PYDa YUipiand rnInsn
INDNN NPODY N DYYIV YOO WXL M TINA rmlr NPMND NP DY dnd
INYD IWUPNA NOW ,aNT qWUPNa DY LAY NP DY NADN NINNNY 2N DANIVNIN
IYIN INDNN NINDID DYV INDN MNP0 MVYPIANND NPIDT 1272 ,IVPIANNY DXTYoN

VAT NN IONDD
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TIND NNNRD INT) DIPPYY DXDYNN MNYVN MNTND NIYIIND DY NNT 1D DY IUN
NN NIANIN DY IYPA M WNNY MYUPIL NTD ONRNND RO DYOT IRNIND
MYPANN DY NPININION

PT TN NNIV 15V 19 YN DO @ 1,000 TOA DXDWNHN NMIRNIND INY MYPIANND
DY 702 3 N2OWNN DNIV 1DV NIYND NOOINA M 44,000 TO1 2 11 OXWYNN
DY 30 TIN2 MY DX NONX DYNN NI NTNNN MW INY DIDOON

Y1987 TRYNI XYW (2006 Y9193 31) 170VYN AN /) DN 1NN
DY7118N 5725 DIPNYN NINNN MIIMMN

VOV ,MPAIVON I

200N PN 052 51000506/06



