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Investors Compensation Scheme v. West Bromwich Building Society [1997] UKHL
28; [1998] 1 All ER 98; [1998] 1 WLR 896 (19th June, 1997)

http://www.bailii.org/uk/cases/UKHL/1997/28.html

:13)YY AN5) oV

| do not think that the fundamental change which has overtaken this branch of the law,
particularly as a result of the speeches of Lord Wilberforce in Prenn v. Simmonds
[1971] 1 W.L.R. 1381, 1384-1386 and Reardon Smith Line Ltd. v. Yngvar Hansen-
Tangen [1976] 1 W.L.R. 989, is always sufficiently appreciated. The result has been,
subject to one important exception, to assimilate the way in which such documents are
interpreted by judges to the common sense principles by which any serious utterance
would be interpreted in ordinary life. Almost all the old intellectual baggage of "legal”
interpretation has been discarded. The principles may be summarised as follows:

(1) Interpretation is the ascertainment of the meaning which the document would
convey to a reasonable person having all the background knowledge which would
reasonably have been available to the parties in the situation in which they were at the
time of the contract.

(2)  The background was famously referred to by Lord Wilberforce as the "matrix of
fact," but this phrase is, if anything, an understated description of what the background
may include. Subject to the requirement that it should have been reasonably available to
the parties and to the exception to be mentioned next, it includes absolutely anything
which would have affected the way in which the language of the document would have
been understood by a reasonable man.

(3)  The law excludes from the admissible background the previous negotiations of
the parties and their declarations of subjective intent. They are admissible only in an
action for rectification. The law makes this distinction for reasons of practical policy
and, in this respect only, legal interpretation differs from the way we would interpret
utterances in ordinary life. The boundaries of this exception are in some respects
unclear. But this is not the occasion on which to explore them.
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(4) The meaning which a document (or any other utterance) would convey to a
reasonable man is not the same thing as the meaning of its words. The meaning of
words is a matter of dictionaries and grammars; the meaning of the document is what
the parties using those words against the relevant background would reasonably have
been understood to mean. The background may not merely enable the reasonable man to
choose between the possible meanings of words which are ambiguous but even (as
occasionally happens in ordinary life) to conclude that the parties must, for whatever
reason, have used the wrong words or syntax. (see Mannai Investments Co. Ltd. v.
Eagle Star Life Assurance Co. Ltd. [1997] 2 WLR 945

(5)  The "rule” that words should be given their "natural and ordinary meaning"
reflects the common sense proposition that we do not easily accept that people have
made linguistic mistakes, particularly in formal documents. On the other hand, if one
would nevertheless conclude from the background that something must have gone
wrong with the language, the law does not require judges to attribute to the parties an
intention which they plainly could not have had. Lord Diplock made this point more
vigorously when he said in The Antaios Compania Neviera S.A. v. Salen Rederierna
A.B. 19851 A.C. 191, 201: "... if detailed semantic and syntactical analysis of words in
a commercial contract is going to lead to a conclusion that flouts business
commonsense, it must be made to yield to business commonsense."
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779 3 715,2015 n 1 ,Nimmer on Copyright bv o> 1mdnn omanpn .14
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: (190N

"'[B] Determination of Media to Which Licenses Apply

"Technological developments in the communications media have produced
difficult problems in construing the scope of licenses n1.10 that by their
terms are limited to a particular medium. n2 These "new-use" issues have
long vexed the courts. n2.1 Thus, with the development of motion pictures,
the question arose as to whether a grant of dramatic or performance rights
included motion picture rights. Subsequently, with the advent of sound
motion pictures, the courts were called upon to determine whether a grant
of motion picture rights included sound motion pictures.

"The advent of television produced a myriad of such problems, including
the question of whether a grant of motion picture rights includes the right to
exhibit a motion picture on television, whether a synchronization license
n2.2 to record a song on a motion picture sound track permits the use of
such sound track on television, whether a grant of television rights includes
the right to produce both film and live television productions, whether a
videotape production for use on television is properly an exercise of motion
picture or television rights when the two such rights are held by adverse
licensees, and whether a grant of either motion picture or television rights
includes the right to exhibit a motion picture by videotape cassette, or
videodisc. n2.3 Comparable problems may arise in other media, as whether
a grant of recording rights includes tape recordings and whether it includes
33 1/3 r.p.m. as well as 78 r.p.m. on master discs, n3 whether a paperback
or comic "book™ constitutes an exercise of book or magazine rights, n4 and
whether a grant of magazine or newspaper publication rights covers only a
first publication right or includes as well republication rights. n5 ......

"The absence of uniformity of result in the cases is, to some extent, to be
expected because the problem presented in determining the scope of rights
granted under a license is said to turn on the "intent" of the parties as
reflected in the particular instrument in issue. Differences in language
employed in two different licenses may well lead to different results, even
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though both purport to license rights in the same medium. But this is only a
superficial aspect of the matter. The real problem in the search for the

parties' "intent" as to the scope of a grant is not in resolving ambiguities so
as to lay bare the true intention of the parties.

"Most often in fact there is no such single intent. Either each party had a
different intent with respect to the disputed issue of scope, or more likely,
there simply was no intent at all at the time of execution with respect to this
issue insofar as it relates to whether the grant includes a new use developed
at a later time. The very fact that we are most often dealing with a later
developed technological process (even if it were known in some form at the
time of execution) suggests that the parties' ambiguous phraseology masks
an absence of intent rather than a hidden intent that the court simply must
"find." n14.2

In this state of affairs, there appear to be, broadly speaking, two possible
approaches to the construction of such instruments. n15 It may be held that
a license of rights in a given medium (e.g., "motion picture rights™)
includes only such uses as fall within the unambiguous core meaning of the
term (e.g., exhibition of motion picture film in motion picture theaters) and
exclude any uses that lie within the ambiguous penumbra (e.g., exhibition
of motion picture film on television or on videocassettes). n15.1 Thus, any
rights not expressly (in this case meaning unambiguously) granted are
reserved. n16

"The other alternative, and the one that it is believed is to be preferred, n17
is to hold that the licensee may properly pursue any uses that may
reasonably be said to fall within the medium as described in the license.
n17.1 This would include uses within the ambiguous penumbra because if
whether or not a given use falls within the description of the medium is
ambiguous, it must, by definition, n18 mean that it is within the medium in
a reasonable sense (albeit this is not the only reasonable sense). "In other
words, the question before the court is not whether he [the licensee] gave
the words the right meaning, but whether or not the words authorized the
meaning he gives them." n19"

DY INDNY  DNODND IPOY YNNY INON TN OIMYY NN .15
YPAD ANYND NONX DNN PRY N0 NIX (MY 30-D 17P 197 107VIY) DMNova
NN DAY NMDT DY NN NN PYHL MPN N DINIDNNN TN G
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